History of Washington State
Railroad worker Income Tax dispute
with Montana and Idaho

1981 - Montana received records from the BN railroad and started trying to
tax Washington State railroad workers who travel into Montana.

1983 - State of Idaho sent letters to RR employees demanding 5 years state
income tax.

1983 - Washington State RR workers filed class action suit against Idaho,

1989 - Washington State Congressional delegation introduces legislation to
exempt train employees working in interstate commerce from paying state
income taxes for passing though a state in which they do not live.

1986 - Railroad workers win lawsuit against Idaho regarding hack taxes.
Blangers et al v [duho

1987 - Washington State Legislation introduced regarding the tax problem.

SB 5956 - Special Tax on ldakho residents who work in WA. - passed
legislature - vetoed by Governor Gardner.

SJIM 8012 - Requesting that Congress change tax laws affecting emplovees
of common carriers who cross state lines.

SJM 8013 -Requesting Idaho to exempt ceriain nonresident employees of
common carriers from ifs State income tax.

House Floor Resolution No. 87-4639 - Requesting that tax be repealed.
Passed and sent to Idaho, Director of the IRS, President of US Senate, the
Speaker aof the House and each member of Congress.

1988 - "Hands Across the Border” conference held in Idaho regarding this
issue and other issues. ldaho passes law and stops trying te collect back
taxes from our members.



1990 - Finally successful In Washington, DC - Public Law 101-322
Section 7 is pussed. Railroad workers only have to pay state ivcome fax in
state in which they reside when working on intersiate irains.

1992 - Montana begins attempis to try to collect pre 1990 taxes.

1994 - Congress passes "Swift High Speed Rail Act of 1994"

Sec. 14 - Residence of Employees. The amendments made by section 7 of
the Amtrak Reauthorization and Improvement Act of 1990 shall apply to all
periads before and after the date of their enactment.

T 1985 —Agreemern proposed by Montara Department-af- Revenueto end

dispute.

1997 - Montana garnishes wages of BNSF employees for pre {990

Earings.

2004 - Possible BNSF operations move from Yardley in Washington fo
Hauser in Idaho and tax questions regarding UTU members.



SUMMARY OF THE SWIFT RAIL DEVELOPMENT ACT OF 1994

1. The Authorization for Appropriations

Funds are authorized for 4 fiscal years (instead of 2 as has becn the case since
1970).

2. Hours of Service Pilot Project

The raiflroads and ail labor organizations representing any class or craft of direetly
affected covered service employees may jointly petition the Secretary for approval of a
waiver of the Hours of Service Act requirements for the purpose of establishing one or
more pilot proiects to demonstrate altemnatives to existing requirements, including
maximum on-duty and minitnum off-duty periods.

By January 1, 1997 FRA is required to report to Congress as to the effectivencss
of the pilot projects and to recommend appropriate legistation for changes in the law.

kR Biennial Reporting

FRA's annual reporting requirements will be extended to a 2 year requarement.
4. Report on Bridge Displacement Detection

The Secretary is reguired to issue a report within 18 months concerning action that
has been taken with regard to railroad bridge displacement detection systems.
5. Track Safety

_ In issuing track safety regulations, September 1, 1995 FRA is required to cover
cold weather mstallation of continuous welded rail, and to consider whether or not to
1ssue regulations that relate to the problem of track shelling in the detection of internal
rail defects.

6. Residence of Amirak Employees
In 1990 Congress prohibited an employee to be taxed by any state or local

jurisdiction except where the employee resides. This change provides that the 1990
amendment applies to all periods of time before and after that enactment.

THIS SIIMMARY 15 FROM LARRY MANN - SAFETY LAWE - 2003

'/ This statule is summarized only to show that the FRA still has pot promulgated all of the regulations
mendated by this Taw.




L8 Code as of: 01/02/01 Section 11502, Withholding State and local income tax by
rail carriers

fa) Mo part of the compensation paid by & rail carrier providing
transportation gubject to the jurisdiction of the Poard under this
part to an employee who performs regularcly assigned duties as such
g2n employce on 4 rallrecad im more than one State shall be subject
Lo the income tax laws of any State or subdivisicon of that 3tate,
other than the State or subdivision therecf of the employes's
reszidence.

(b} A rail carrier withholdirg pay from an emplayes under
subgection {a] of this section shall tile income tax informaticn
returns and other reports enly with £he State and subdivisicon of

residence of the eaployee,
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Income Tax;
Empioyees of Interstate Motor and Rail Carriers

l. Introduction

The purpose of this Technical Information Release (TIR) is to expiain the Massachusetts income
tax and withhalding rules for employees of certain interstate moter and rail carriers. On July 6,
1990, the United States Congress enzcled Public Law

101-322, the "Amtrak Reautharzation and Improvernent Act of 1930" (the "Act™). This Act
changed state taxation of certain interstate motor and rall camer employees,

Because many states fax the compensation of nonresidents who are employed wathin their state,
employees whose jobs require thern to wark in several states may face multiple state tax liahilities
and filing requiraments. Although sach state only imposes a tax on the porfion of the employee's
compensation that is eamed in that taxing state, the multiple filing reguirements can be
burdensome for the employee. The interstate ransportation industry employs large numbers of
ermployess wha perform their duties in more than one state and, therefore, can be subject to
numercus and varying state withheiding and filing requirernents. In order to reduce these burdens
for certain interstate motor and rail camier employers andg their employees, Congress preempled
certain state nonresident income tay provisions by limiting a state's power to tax the
compensation of these emplioyees,

H. Massachusetts General Rules

As g general rule, Massachusetts imposes a tax on ail incomae, after deductions, exemptions and
credits, of residents of the state. G L. c. 62, § 2. Residenis whose income is also taxed by another
state may cizim a credit against their Massachusetts tax for income taxes due to another state.
G.L c. 62, § 6{z). Massachusetis taxes the income of nonresidents only if the income is derved
frorm sources within this state. G.L. ¢. 62, § 5A. Compensation from a nonresident's employment
in Massachuselis is Massachusetts source income.

{ll. Preemption of State Law

Section 11504 of Titte 49 of the United States Code, limits a state's ability to impose its income
tax laws on certain employses of inferstate motor and rail carfers. Generally, when a slate law
corfiicts with a federal law, the federal law prevails under the Suprermacy Clauze of the United
States Constitution.! Therefore, reqardiess of Massachusetts law to the contrary, § 11504 govemns
the ability of Massachusetts to impose its income tax laws on certain employees of interstate
motor and rail camers.

IV. Former Federal Limitations on State Taxation and Withholding

A. Taxation

Prior to July 6, 1930, 49 U.S.C. § 11504, as appiied to employers and employses in
Massachusetts, restricled Massachusetts wage withholding on nonresident interstate mator and
rail carrier employees earning compensation in Massachusetts although it did not affect the
Magsachusetts income taxation of such compensation.

B. Withholding

Prior to July 6, 1990, 49 U.5.C. § 11504 limited a state's ahility to require interstate motor and rail
carrers to withhokd state income tax and to file state income tax information retums. Interstate
mator and rail carmiers were required to withhold Massachusetts incomea tax only for
Massachusetts residents who did not #am more than 50 percent of their compensation in another
state and for nonresidents eaming more than 50 percent of their compensation in Massachuselts.
Revised Inlerstate Carmmerce Act, Pub. L. No. 85-473, § 11504, 92 Stat 1446 {1978}{criginally
ehacted as Income Taxation - Interstate Camiers and Employees, Pub. L. No. 91-588, §5§ 1, 2(b},
3(a}, B4 Stat. 1498 {1970).

V. Current Faederal Limitations on State Taxation and Withholding

A. Taxation

49 U.5.C. § 11504, as amended, provides that no part of the compensation paid on or after July 6,
1980 to an employae who performs regularly assigned duties in rmore than one state by a rail or
motor carrier providing transportation subject to the Jurisdiction of the Interstate Commerce
Cammission or by a motor private carrier, shall be subject to the income tax laws of any state or



subdivision of that state, other than the state or subdivision of the employee's residence. Under
the Act, Massachusetts may impose its income tax only on interstate motor and rail camier
employees who are Massachuselts residents ar who are Massachusetts nonresidents who
perform all of their regularly assigned duties in Massachusetts.

B. Withholding

The July &, 1990 Act amending 49 U.5.C. § 11504, as applied to amployers and emplayees in
Massachusetts, pravides that interstate motor and rail carriers are required to withhoid
Massachuseiis state income tax only from the compansation of Massachusetis residents and
from the compensation of Massachusetts nonresidents whe perferm ail of their regulary assigned
duties in Massachusetts. In addition to withholding requirements, interstate motor and rail camer
employers are required to file other information returns for these employees, including wage and
new hire reports under G.L. ¢. 62E and 830 CMR 62E.2.1.

C. Compensation and Employaes Affected

These federal provisions apply only to interstate motor and rail carmiers and their employees
subject to the jurisdiction of the Interstate Commerce Commissian and to maotor private carmers
(“interstate motor and rail carmiers”). The nestriction applies to compensation paid an or after July
G, 1530,

V—Abat " . ;

A nonresident employee of an interstate motor or raii carmier who has paid Massachusetts taxes
on compensation eamed in Massachusetts and paid on or after July &, 1990, and wha performed
duties in a state other than Massachusetts, may be entifled to an abatement Applications for
abaternent are made on Formn CA-6. Contact Taxpayer Assistance for further information at 1-
BOO-352-6089.

Vii. Examples

Mr. Ron is an employvee of a rall camier that is under the jurisdiction of the intersiate
Commerce Commission. Mr. Ron is a nonresident of Massachusetts and performs his
reguiarky assigned railmad duties in Massachusetts, Maine, and Connecticut. Mr. Ron is
not subject to income taxation in Massachusetts and his employer is not required 1o
withhold Massachusetts income axes.

Ms. Brown 15 an employee of a rait carrier that is under the jurisdiction of the Interstate
Commerce Commission. Ms. Brown in a nonresident of Massachusetis and performs all
her regularly assigned railmad duties in Massachusetts. Ms, Brown is subject to
Massachuselts income taxation on her rail carmier compensation because she performs
all her regularty assigned duties in Massachusetts. Ms. Brown's employer is required te
withhold Massachusetts income taxes and to file any required Massachuselts income tax
information returns.

Mr. Gerek is an employes of a motor private carrier under the jurisdiction of the Interstate
Commerce Commission. Mr, Derek is a resident of Massachusetts and performns his
regutarly assigned motor carmier duties in Massachusetts, New Hampshine, and Vermont.
Mr. Derek is subject to Massachusetts income taxation on his mator camier compensation
because he is a resident of Massachusetts. Mr, Derek's employer is required to withhoid
Massachusetts income taxes and to file any required Massachusetts income tax
information retums.

Mitchell Adams
Commissioner of Revenues
April 20, 1893
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MODIFIED ADVISORY OPINIONS
PETITION NO. I910118A
PETITION NO. 1930210A
PETITION NO. 1930722A

__ PETTTION NO. 1960620A
Advisory Opinions were issued to Metro-North Commuter Railroad Company, 347
Madison
Avenue, 19
th
Floor, New York, New York 10017, on March 18, 1991 with respect to Petition No.,
[9101118A, TSB-A-21(3); April 28, 1993 with respect to Petition No. T930210A, TSR-
A-G3(33;
October 19, 1993 with respect to Pelition No. 19307224, TSB-A-93(11)[; and December
17, 1996
with respect to Petition No. [960620A, TSB-A-96{5)1.
The issue ruscd by Petitioner, Metro-North Commuter Raijlroad Company, 1s how the
application of the Amtrak Reauthorization and Tmprovement Act of 1990, PL 101-322
("ARIA™),
affects employees traveling te more than one state during the course of their employment.
Specifically, the meaning of the term "regularly assigned” and the types of occupations
and wark
schedules covered by ARIA are at issue.
After a current revicw of the application of the ARIA, such Advisory Opinions are
medified
to the extent discussed hercin, for taxable years beginning on or after January 1, 2000.
Discussion
ARIA amended various provisions of Title 49 of the United States Code relating to state
and
local taxation of compensation paid to employees of interstate rail cartiers, interstate
motor cartiers
and inferstate motor private carriers and applies {o compensation paid on or after july 6,
199G,
Section seven of ARLA amended section 11504(a} of Title 4% of the United States Code
(49
USC § 11504(a)} with regard te a rail carrier providing transportation subject to the
Jurisdiction of




the [nterstate Commerce Commission under Subchapter | of Chapter 105 of Title 49. The
Interstate

Commerce Commission was abolished by Federal Public Law 104-88, the ICC
Termmation Act of

1995, effcetive Jannary 1, 1996. The provisions of former 49 USC § 11504(a) are now
contained

in section 11502(a) of Title 49 of the United States Code (49 USC § 11502(a)). 49 USC
§ 11502(a)

states, in pertinent part, that:

No part of the compensation paid by a rail carrier ... to an employee who

performs regularly assigned duties as such an employee on a ratiroad in more than

one State shall be subject to the income tax laws of any State or subdivisien of that
State, other than the State or subdivision thereof of the employee's residence....
{emphasis added)
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Prior to ARIA, 49 USC § 11504(a) provided a much more limited exemption for railroad
emiployers, from the duty to withhold income tax on the compensation of certain of their
employecs.
This provision was limited to employer relief from the muolti-state burden; it did not
exempt the
employees from the burden of multi-state income taxation.
While it 1s plain that ARTA greatly expanded the reach of the exemplon, from cmployer
withholding to employee taxatien, if is not so clear whether or how Lhe ernployee
population covercd
by the exemptton was intended to change. The pre-ARTA excmption applied to an
cployee who-
(A) performs regularty assigned duties on a locomotive, car or other track-borne
vehicle in at least 2 Siates ...; or
(B} is engaged principally in maintaining roadways, signals, cornmumications, and
structures or in operating motortricks from railroad terminals in at least 2 States....
This exemption language was cast in 2 separate clauses. The (A) clause applied to
employees whe work on a locomotive or car, e.g. the engineers and conductors whe ride
the train.
The term reguiarly assigned in this clause has the meaning which relates to their kind of
work,
where the normal tour of duty on the train witl cross state lines. On the other hand, the
(B) clause
applies to roadway mainterance workers. These workers are assipned to a specific
roadway which
crosses state lines, but they will work in any given state on the roadway on an as-needed



basis.

The ARIA exemption is a single clause cast in terms of "an employee who performs
reguiarly assigned duties as such an employee on a railroad in more than one State ..." It
Is the

Department's position that this exemption telescopes the former {A) and (B) clauses into
one. The

ARIA exemption clause refers only to employees regularly assigned. In the ARTA clanse,
these

employees must be regularly assigned on a railroagd, which is interpreted to be shorthand
for the pre-

ARIA phrases of on g locomotive, car, or other track-borne vehicle, and in mairtaining
roadways,

sigrals, communications, and structures of the railroad.

It is the Department's position that the correct reading of the ARIA exemption applies
only .

te the pre-ARIA clause (A) employees, e.g., engincers and conductors, and the former (B)
clause

roadbed employees. However, the exemption docs not apply to all the other kinds of
emplovees of

the railroad, for the following rcasons:

As a matter of statutory construction, the relevant phrase in the ARIA

exemption refers to an employes who performs regularly assigned duties an

a raifroad. The Department interprets (his construction to mean on the frain,

and, on the roadbed, but pot Lo cover the universe of employees of the

rattroad company. If Congress had mtended an expansive meaning, the

phrase on a raifroad would not have been necessary.
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There is nothing in either the legislative history nor in the statutory precursor
te the ARIA exempiion te suggest such an expansive reading to include the
universe of employees.
Unlike conductors and enginecrs and the track maintenance employees, for
whom crossing siate lines would pose regular exposure to Stafe taxation,
there is nothing unique about other kinds of employment for a railroad that
distinguishes it from employment in any other commercial endeavor.
Accordingly, there is nothing that would invite the protection of a federal
prohibition against state taxation.
Conelusion
With respect to Metro-North, the ARIA exemption phrase an employee who performs

regularly assigned duties as an emplovee on a railroad in more than one State, is applied
as follows:




Metro-North positions working on a focomotive, car or other track-borne vehicle,
e.g., engineers and conductors, which we understand are categorized as "train and
engine” pesitions, arc positicns that are regularly assigned duties on a railroad. Of
these positions, only those positions on the New Haven line (the only line that
traverses a state line) are positions that are regularly assigned in more than one state.
Accordingly, only train and engine positions on the New Haven line are included in
the ARIA exemption. Engineers and conductors assigned to other lines who travel
the New Ilaven line only ccuusionally, such as for the "familiarization” trip described
in ihe Advisory Opimions, are not included in the ARIA exemption.

The ARIA exemption applies to the position of an employee. For example, if an
employee holds an engineer job posting for 11 months on the Hudson lne and then
switches to an engineer posting for 6 months on the New Haven line, only the New
Haven posting is exempt.

betra-North track positions described as "other than train and engine" and
categorized as "Maintcnance of Way", which comprise track maintenance etnployces,
arc also positions that are regularly assigned duties on a railroad. Of these positions,
only those positicns on the New ITaven line are positions that are regularly assigned
in more than one state. Accordingly, only "Maintenance of Way™ positions on the
New Haven line are included in the ARIA exemption. "Maintenance of Way"
positions on the other Metro-North lines are not included m the ARIA exemption.

TSB-A-91{3.1}
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As to all other Metro-North positions, there is no ARIA exemption, These include
all other positions described as "olher than train and engine”.
DATED: October 21, 1999

fs/

John W. Bartleit

Deputy Director

Technical Services Bureau

NOTE:

The opinions expressed in Advisory Opinions are

limited to the facts set forth therein.
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/‘f 11302. Withholding State and local income tax by rail car
riers

“ia} No part af the compersation poid by a rail carricr provid.

ing transportation subject to the jurisdiction of the Board 1.nder this

- part to an emplovee who perforins | [ 77 dulics as srech

- an empigyee on g railrowd in_n e K he gubiect

to the trcome tax laws of any Mtate or subdivivion of that Siate,

;:her than the Staze or subidinision thereof of the emploves’s resi-

nee,

fb) A reil cerrier withholding pay from an employre under

subsection (a) of this section shull file income tox .information re-

furns end other repurts anly unth the State and subdivision of resl-
dence of the emplovee. )
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ADSYSORY OPIRION FETITION NO. 191031184

cn January 18, 1991, a Peritien for Advisosy Opindoso was rteceived fron
Hetro-¥North Copputer Rellrosd, 3147 ¥adison Avenue, Hov York, Nev York lo0l7.

The isgue raised by Petitioper, Hetru-Bosth Cosmutar Railroad, 1x how the
application of the amrrak  Besuthorfzation and Improvemant Act of 1940
(hereinafter the "Acc”]) affects employaes travaling vo more than one state during
the eourse of their sepployment, including the mupning of The term "regularcly
aosigned® ns applied to the provisiom= of the Act.

Fetitioner operatas compuesar crain service wvickin Nev York cState and
Connecricur, Fertitioner eaploys & pumber of empluyessa who perform work jin both

—  wmtates, some of vhom perform this work on trains and scme of vhom periora this

work In offices or along Petitionez’'s righr-of-war, Many of Petitionaz’s
emaploveps are residencs of Cannecticut.

Federal Public Law L0]1-32Z, the Act. amended various provisians of Title 49
cf the United States Coude relacipg to stars and local taxation of coopensacion
pald to ewployees of interststs rail ceérrjers. dintegrstate moctor ¢arriers and
intesstate motor private carriers aod zpplies co coapensation paid on or after
July &, 1990,

Sectign seven of che Acrc asendz sactism 11504 of Title &% of the United
Scates Cods wvith regerd to & rail carcier provldiog cranspactation subject to the
Jurlsdictisn of the Interstate Cosserce Commission under Subchapter T of Chapter
105 of such Title 49 and seates, in pertinent pack, thau:

Wo pare of the compensation paid by a rail carrier, . .to gn roployes

who perfarms  regularly _Assigpned durdes o3, guch an Faployes on A
railroad in more than one Statg shsll be zubjece to the income bax Laws

of any State or subdivisions of thar Sctate, scher than che Scate oc
subdivizion thereof of rhe eaployee's rasidence....(emphasis added)

Peririoner his four categories of empley=es for which it wantex an opinion &s
to whethar they urs covered by eection séven of the Act:

A Employees vho periorz work on locumotive:s: and who travel balwe:n states
vhile performing suweh duties. For exsople, a rvailreoad conductor or
enginear who works on Matro-Narth'a Rew Haven Line performing Jduties on
a lacoaccive, whe travels back apnd farth from Hev York to Connechticur
during che perforvanca of his or her duties,

BE. Ewployaas who perform all of cheir worl in a state other than thairs
regidence retuzning to thefr resident state only vhen chely duties are
finished.
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c. Eaployees who perform duties, not oo lofomotives, JIn omore than one
state, wvho were oprevicusly cowvered by the section of the lav which

covergd sxployees: ‘*maincaining rosdvays, zignels, comounicetiony and
sLructures or in operating moror trucks from yailroad terminals. -

D. Eoployaas, such asx claimx agents, railroad police, ete., who do not
perform their duries on locomotives and are not employees “mainraining
roadways, signals, commnications snd structures or in operaciaf wataor
trucks from vallraad terminals™ but whoe 4o regularly perfore thelr
duties ln wmors than one Stata.

The folloving i1s a4 parcidl lise of occupations that say reglire an
individual ro perform work in wore thae one state foxw Fetitioner.

LaE§s machanical suparvisoer
instructoy pechanical inspecrar
snfaty Inezpecrar parchasiog agent
uwaterial fytorehouss engineering supervizar
supervisor constructieon supesviszor
Vice Prasident of dparations transpotiation supervisor
janieor —- - . crlnl officer
station suparvisor traveting auditar
custodial rupervisar cEvERuE ACCOUOEANT
yacdmaster Tavends supgrvisar
Chief Hechanical Officer markecing manager

If£ nn employee of Peticicoper ia net 2 resigent of Nev York sSrate for
personal iogome tEY purfoses under seftion G05(b1f1) of the Tax Law, ind such
epployge is paid coopennation foar rxegulacly assigned duties perferaed in Aew York
Stere and one or peazre arhar states, the codpensation paid on or afrer July 6,
1990 doas nat constitute Ingome decived from New York Scaka  sources and 18 pot
subject to Hew York Stace intomé cax, even thawgh the soployee performad servicer

in Wew York State.

When applyiag the provizions o0f the Act for Waw York State income tEX
purposad, such an evploysr {5 counzidered to be perforging "regularly zssigned®
duties in more fhan one state iF such eoployes'x job  description reguires the
employee to parform services in at least Cwo sCACES ON 3 SYSLewatis basis
regardless of the percentage of vime apemt mt each location., If e enployee has
ne standard rouce and 18 assigued duries in Face thas ore :ztete of @ pandom
basis, rthar é&pployea wvould net be Gonsidered o be perforaming “regularly
argigned* duties in wora than one stare,

Accordingly, with respect to MHew York nonresident eaployees refurred to in
cetegories A, & and © abgva, the employees vho are regulacly s3szigned t: perform
dutias both In Wew York State snd Comnecticui, the Cceompensation peid on or after
July &, 1990 for the perfargance of such duaties will anrt be subject to New York
State income taz. Therefors, sach coapensation paid on or after July 6, 1990 Is
hot Subject oo Hew York sState withholdiag cequicemsnrs.

Vith respect to Nev York nonresident employees referred te in categoriss &,
C and D who are assigned duties on 4 randow basis., e¢ven if duries sre performed
in Hew York 3tate and Copnaccicut, such epployssas shall nor zeet the requirement s
af section sevan of the Act evempting such gmployeess from New York Siare in-ooe
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tax. The compeusation paild to such gn employee en  and afrer July 6, 1590 for
dyties pesformed in New Yogk State comstitutes {ocowe from Nev York sources -
pursuant to saction 631(b) of “the Tax Lev. Such compemsation i sSubhjegt to Hew

York Stat#4 income tgx and New York State withholding ceguiremesnta.

With respect te the Mew York nonresident employess refesred to in category B
who perfece their dotizs axcluzivaly ip Hew York Stare, cthe coopensation paid en
or after July &, 1330 for che pexforaance of much duties conscitutes incoes from

Hew York State sourges pursuant o sectlon 631¢hy af the Tax Lawv.

Sach

compenparion is subject ro MHew York State ipcome tax &nd  New Yorlk Srate

witbhelding requirements.

The deternipation of vherher ao empleoyee i “regularly assigned” duzies Lo
be performed in Mew York Stace and one or moTre other states cannot be male from
the gccupation titlas listed hereln, Such guestlon i a factual watcer aor
suaceptible of deterwination in an advisary opinion. An advisory opinion oazaly
aets foreh the applicabilicy of pertinent scatutory wpd regulsrory proviglons to
a r"specifisd ser of facts". Tax Law, %271, subd twenty-fourth, 210 NYCHR

q01l.1(a}.

—Fft ghauld be ustad, that New York naoenresidenc aswployess who receive
coppensation subject te New Tork Scate  ingownaL required to file Forwm

IT-203, MNonresidaat and Part-Year Resident Incogcs Tax Betuarn, and report
York any items on Income decived frow or connected with New York sources,
is not required to pe withhsld, estlmated rax is reguired te bDe paid,

PN —

DATFD: Mazecn LB, 1921 FAUL B, COPRURN
Deputy Ditector
Taswpayer Sarvices Divisien

HOTE: The opipions expresz:ed 1n Advisory Opiaiona
ara Yimiced to the Facty set foreh therein,

a gy
If tax
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STATE OF EEW YoRK
COMMISSIONEE OF TAXATION ANDI FIRAMCE

ADVISORY OPTNINN ' PETITION BQ. T9ICGZ10A

On February 14, 1993, a8 Petition for Advisery Opinion was received from
¥etro-North Commuter Rallecad Co., 347 Madisan Awenue. New York, Hew York 10017,

The lssue raleed by Petitloney. Metro-North Comnuter Railroad Co., is haov
tha application af che Amscrak Exsuthorizacion and Ispravement Act of 1954
ihereinafenr the "Act') affects employees traveling co acre then one stese during
the course of their employbent, speclfically the meaning of the terz "regularly
ataipned” and the types of eceupations and vork schedules covered by the ict,

Prritionsr opecdtes cogguter train service within Hev York Stare and che

State vf Commecticut, Petitlonmer empleys & number of employeez who perform work

T In both statee, zome of vhom pecrfora thimworkonmtrains and sewe of shom perioix
thiz wark in gffices or along Fetitioner's right-of-way.

Tederal Publlc Law 101-322, the Act, amended varlous provisians of Title &%
of the Unitad S5tates Code relating to state and local taxation of compensation
peid to eoployees of intersrate rail carrierw, lnterstacte moLor CACCLETS And
fnterstate motor private carzlers and applimg 1o compencation paid cn or after
July 6, ls9o.

Section sever of the ACt amends qa:;ihn 11504in) of Tirle 49 of che United
Etatas Code with regard te a raill cacrvier providing transpertation subjec: to the
jurisdiceien of cthe Interstate Commerce Cosmission under Subchaprer T of Chaprter
10% of auch Title 4% and states, in pertinent part, thet:

Ho pact of the compeunsatien paid by a rall carvier ... to an aeployee
she perfprme regularly gssispned duries as such an _gpployes oo 8

coad in mare A one State shall b+ yuebjest to Khe income tax lawd
of any Scave or pubdivigion ef that 5tate, other than the State or
subdivieion thegeof of the employes's residence.... (emphagls addad)

Fatitioner requests an opinion &g to vhether the following four certagories
of soployees are covered By sectiaon seven of the kot ’

4. Jobs vhich inwvolve dutiss which cover the antice Nstro-Hoeth
systex {Naw York and Connscrticut), which require the incuasbsat to
parforn dutfss in both wtates wvithin a glven week, although not on
2 fixed daily schedule. For exeaple, s Crev Foresan position doea
not follow a Fized dally echednle of appesranced at each crev base
{i.¢. wwery Tuesday in Nev Haven), but the incusbent resularvly
vorks at borh Connectlosuk and Nev York locacions from day to day
during wach week 50 that during & given week be/she wvill epend
somé tlme in both Ceanecticut and Wew York.

F-338
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B. Jobs which geport to & headquacter location in ona etatre and ara
rasponcible far performing duties on @ spocified porticn of the
¢aliroad line encompassing portisns of both Mev Yotk and
Conpecticur. although such employees de no work in both staces on
s fired delly schedule, they will spend time ino boch states during
the year. For oxawple, a track gang or signal maintainar poeaition
whoes sasigned portion of the railroad line la froa & point in Nlew
Tark tn a point In Connecticut,

C. Jgbs which report to & headquarters jo one state, Dbut are
recponsible far mpecific daties throughout the sptire HetTto-North
syatam in both stmtes. For exsmple, an auditor who, on an anonsl
basis will perform asudits sedfor sudicing oversight in beth
states. slthough when in chat year those audits or oversight will
be performed is not fixed.

D. Jobe vhich ara responsible for pecforairg duties for tarritory
enconpasping wreas in two vrates or the eatire Ketro-Horth sys.ea

which cravel within states on an es-peeded basiz. FOr sxample, a
Palica Detectlve responsible for invescigations in two SERCEE
whose prepence in either stare is decerained by vhen the need for
investigatione etizes.

If nn ewployee of Petitloner is not a xesident of Naw York State for
peracnal income tax purposes under section 605ib)(i) of the Tax Law, and such
eapioyee iz paid compenaation for regulnrly asgigned duries performed 1o Mew York
Stats and ope or mare other states in accordance wich the act, tha comp:nration
paid an or after July 6, 1990 does not conalltnte income deaxived from rlaw York
Stats sources and 15 not subject to Hew York State income tax, even though the
eoployee performed services in Nev York State.

Then applying tha provisicena of the aAct for Hew York Scate lncome T&x
purpases, such an employee 15 ronsidered Eto be  performing *regularly assigaed®
dutiey in oore than one state if such employwe®: job geacription requires the
emplayee to perfors services in At least tww Itetés on A systematic basis
regardless of the percentage of vime spent at each location, If an saployee has
no standuzrd route and ie aseigned dutiss ln poce than qone stakse oo a randoa
basis, that empleyse would not be considered o he performing "sagulxrly
assigned” duties im more than one atate.

Aceardingly, wich respect tn categories A and 8 above, the lNew York
noncevidant employess who are rvegularly scsigned ta pecform duties imn both New

York State snd Comnecticut will maet the requirssents of section seven of the ALL

sxeapcing euch employaes from Wev York OState income EaAx. Theceforo, the
cempensation paid ou or afrer July &, 1390 for thw performance of such dutlss by
stich New York nonresidect emplayeee will pot be subject to Naw York Scaes income
tax. Further, such compecssbion pald oo or ufter July 6, 1899 is mot subjest Lo
Hew York State withholding requitements.

¥ith tespect vo Waw York monresideni employees reforzred to in cacegories C
aod T above. who are assigned duties oa & randem basle, even If dueies are
performed in both Maw York State and Comneceicur, such esployees do mot weet the

F-334
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BTATE OF NEW YORE
COMMNISSIONER OF TAXATION AND FINANCE

ADVISORY OPINIDN PET g. Iasg¥

o July 2z, 1593, & Patitlon for 4savisory Opinion wvas recajved from
Nenro-Horth fomsmuter Raileosd Company, 347 Madlson Avenue, Nev Yorl:, Hew York
10017,

The issug raigped by Pecltioner, Hetro-North Commuter Rallrasd Coxpany, 15
hoer the application of the Amtrsk Resuthorizarican and Ioprovesment Azt of 1990
tharednafzer tha "kct*) affocts employeres pzavellng to more than one acate during
the cougae of their espliyment, specifically the meaning af the term "zegularly
assignad® and the cypes of occupationy and work uchedules covarsd by tha Act.

Petitioner operates comxuter craion  vervick within New York State and rhe
State of Compecticur .- Fecitiener apploys a nusbur of axployesn who pacform work
in both etaves, some of whom perfoze this work ou traine sand zome of whos perform
ehis work 1ln offices or along Pecitioner's right-of-way.

Fedaral Public Law 101-322, ethe Acr, awendel varlows provislons of Tiele 4%
&f ehe United States Cade relating to stefte aud local taxation of compensation
pald to employees of incezyears reil carriers, Inceratate wowor carrisrs and
interstate motpr privates cacciars and applies to cowpanmation paid on or afrer
July B, 1930.

Section seven of the Act ameads gsection lli04(a) af Title 49 of the United
States Code with regard to a rail carrier prowiding troaasporeation subject ro the
jurisdicticn of the Interstate Commarce Commission undar Subchaptar 1 of Chapter
105 of auch Title 49 and states, in pectinent part. chat:

¥a part of the compeneation pald by a reil cafriar ... to an emploves

who peeforms reguleply apsjgned dutjes as auwch pp esploveg op &
rgilroad ip gope thapn opg State shall bas subjack to the jpcoge ker lawg

of any Seate or suhdivision ¢f cthat State, other than the State or
subdivicion thereof of the employee's residence.... (eophagiz aqged)

Patitiongr reguests an opinion 8% to shether the Eollowing two categoriea of
smployesrs Are coverad by section seven of the Aot

1. Collective borpeining requires Petlitioper in certain witustlons to
cospansate employees $£or traveling to and from Chelr work locations. A8 &5
expaple: A& condectar, vhosa qrew Ndse it located in  Stanford, Gomneccicut, ia
inacructed to perfoto Flagging service (protz2ction for train movewente 1o the
vigcinity of a construction zikte) 2t Hew Ruchelle, Wew York, ar p:00 ».p. o &
continuing bagis for the perlod of cthe construction. In such = cape, the
employwe takes g tealn that lsawvas Stanford. Coanecticur, at 7100 a e, and
arrives in MNew Rochalle, KWew York ac 7:45 p.w. He or she reparts to tha work

4 . - -
FRA- e Prel 1) /:24:#%44-‘7 SEndve s
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gite at B 00 a.m., and performs secvice until 400 p.m. Upoa complation of the
ansipnEent, the conductor lseves Nevw York at 4:30 p.w. by troin hack to
connecticut where he or she errives at 5:30 p.a. The ecployes is compensated for
a total of 10 hbowrs and 30 ninutaa.g:Eight bicura of that tine period represeats
the work sctually performed, and the Palance of 2 Lours and 30 minutes rzpresents
the trave) ctime to apd from the crew base and work locationm,
A ap S “l ur'Nu‘j A A fPHIEV S L

2. gertain pnairfona wt Metro-North require thet individuals be "on call®
and gvailable to report for work if nesaded. In such inestancas the individuals
will remain &t home while ‘on-call”, For inntance, an Individur] who 15 n
rentdent of Comnecricut mey work & specified ousber of dayes of thae wvesk is Hao
York and spand s specified nugber of days of the week sr home *cn-csll®, He/ahe
will be paid for both the days worked in Rew YorW and the days spent &t home in
Connecticut on call, '

In gccordance with the provisions of cha Acco, if an esployee of Peritioner
is nor a resident of Wew York State f£or persensal income tax purpowes under
section 605(h) (1) of tha Tar LEW, wmriwuch £aployee iz pald cospensstlon forx
regularly asaigned duties parforaed in New York £Stafte and cone or more other
atates, the coppensation paid on or afrer July 6, 1250 dees not constitute incoms
derived from Wew Yock State sources and L5 oot sublect to Nev York Scate incoze
tax, even though the eoployes performed services in Few York State.

Whan applying the provisione of the Act for New York Scate income tax
purposes, such an employee ie comaldered to he perforwming "regularly asaipnmed*
dukicg in mere than ona ctacs 1f surh eoployee's job description roquices the
azployes co perfurm services in ar laage twe etates o & eystemstic basis
rugazdless af the percentnge of time spent at each location. If an eoployee has
no etendard route and 49 assigned duties in wore than ome dEete i 3 randaw
basisz, that ewmployee would not be considered to b performing “regularly
azaligned® dutiss in more chan ons stata.

Hozein, the employees in category "1° are not  performing  duries while
traveling to and from their work locatione. Tharefore, an ewployee wha performs
all of hig/her duties Iin ona mrate bur travels ta/from enother state to perform
quch dutles ig not performing duties in woare than one state. Addicionally, in
the example, 4 canducdtor whowe crew bage is located in  Connecticut bur pearfornes
flegeing sService &t & comatruction sikte Ln Hew York le not conpidared co be
performing "repulerly manigoed” dutien in more than oae state hacsuse the dutien
are apsigned on A random basis, dapenading on where the constcuction site 2 ead
the duration af such construction. The ewploy=es In catpgory 2" are performing
dutfas in oore then onw acate when they perform secvicax la Hew Yark Staze a
spacified nuabar of daye of cthe vesk azd are “on.-call” in Connecticut a specified
nupber of days of the vedk and such ¥mployces are paild for botk ¢ :zrs worked
and the daye on-c8ll. }F e g0 CRff et Ant (OAlddes

ﬂ,&bw e f 1w Adice .

Accordingly. with redpect to Hev Wark aonceeldent esmployees refsrred to in
catagary "1* ahove, vho (4] are cegularly asslipgned to performs all of their dutiee
in Mew York State but travel toffrom Comnecticnt to perform  such dutiss, or (h)
axe performing dutiss in both New York Sctste and Commectlicut bur sce asalgned
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Maw Yook, MY 10017-373% Fresident
212 340-3004

@ Metro-North Railroad

Juna 15, 19%5

Mr. khnthony Bottalice
General Chalrman

United Transportation thhiecn
420 Lexington Avenhua

Hew York, NY 10017

Re; a T endment -~ Aptrak Reauwthorization ang
Inprovemeny Act of 1930

Dear Mr. Bottalico:

This i3 a follow up to ocur discussion regarding Matre-North's
pFractice aof reporting warnings of noa-resident aoplayees
performing work salely in New York State to the New York State
Department of Taxation and Finance (“NYSDTFY].

After our jinitilal discus=ion, you faxed me a copy 2f a January
15, 1991 memorandum froem the Washington, D.C. lawfirm of
Aighsaw, Mahoney & Clarke, P.C. [("Highsaw Mahoney"™) on the
subject of the awendment enacted aa part of tThe amtrak
Reauthorlzation and Improvement. Act of 1999 and codified at 49

U.5.C. §1l504. In discussing this statute, the Hlighsaw,
Maheney memo states, in the last paragraph on page 2, as
follows:

consaquently, even if an smployee performe 100%
of hiz work in one sLate but resides just acyoss
the border in a neighhoring state, only his stats
of racidence will receiva income tax information
from the employing rallroad.

Puring the course of aur discussion, we both mantioned the
sjtuatiaon of a ceonductor whoe is a New Jersey resident and
works 100% of his time on the Harlem line. You atated that in
that saituation evan though all of the enployae’s work is
‘perfaormed within New York State, the federal atatute would
preclude Metro-North from both (1) withholding any Naw York
State income tax from his =alary, and (2} reporting the
earnings te the NYSIUTF.

MTE dhatro-farn Ardroad & et kG@ncy of hg MECropEtdan Trynipod1anan dutnority
Faigr E, Sangl, Cravman ang Chof € 2ezunye Qihcar
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puch dutiegs on & rendom basis do mok meet the reguiremsntu of xectior seven of
the Art exeppting such ewmploysas frow New York Starae income  tex. The
compeasation pald to such epployess on and edter Jyly &, 1830 for duties
pakformed in Hew York State constituted income from New York sources pursusnt to
gection 531(h) of the Tax Law. Such compensscion Is subject e New York State
income tax and New York withholding retuirements.

Wirh respect Lo categary “2* above, the Nav VYork nonresidenc employass who
are reapularly asszigned to perfora duries In both New York State and Connscticut
will meat the requirements of section eeven of the Act sxempring such ezployees

Erow Wev York Srate income tax.  Therefeore, the compenzation pald om or afker
July 6, 189590 for the performance of such duties by such New York nopreaident
epployess will not beg subjecet o Hew York 4tate  ingowd  Eex. Furiher, such

compensation paid om or afrer July &, 1990 i3 not sabject to Hew York State
withholding cequirements.

The deterpination of whether an eapluyee is “regularly assigned" dutis= ko
be performed in New York State and one or morce ather states is a factual marter
not susceptible of detorwinstion - in an  advisery opirion. —An  advigcory gpinion

merely Eets forth the applicability of pertibent stetutory and regulatory
provislons to a “wpacified ser of facks". Tazm Lev. §171. Twanty-fourth, 20 NYCRR
2375.1ia).

It should be mnored, that Nev York nonresident eapleoyeea who recelive
compensation subjeck teo Neu York Stats incopd tax are required to Iile Form
IT-203, Nanvesidsnt snd Pert.¥ear %EResldent Income Tax Batyrn, aand zeport to New
York sny items on Incowe derived from or connacted wicth Wew York sources. If fax
i not reguwized to be withheld, estipated wax is regquired to be paid.

)

DATED: October 19, 14823 PAUL B. COBURN
Dapury Direcror
Taxpayer Servicas Division

HOTEr The oplnicns #xpraased in advisory Opimions
srw limited to the facts set fortk chezein.
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ME., ANTHONY BOTTALICO
Page 2
Junme 15, 19395

We have reviswed the statute once agaln and 1 pust tell you
that wa do not agree with the above=guoted conclusien in the
Highsaw, Mahoney mnemorandum. Ehortly after the law was
anacted, we reviewad the legislativae hlstory and diacussed
problems of this nature with the staff of Congrassman Lukens,
the hill’s sponsor in the House. We also requested several
advisory cpinions from the NYSDIF. Attached 18 a copy of
their Advisory Opinion datad March 18, 1991, stating that nop-
resident employees who perform their work exclusively in Hew
York State rewain subject to Mew York State withholding and
reporting., This aituation is tne Catagory B type of employen
discussed in the hdvisory Opinion.

Tha loglcal rasult of the interpretation suggestad in the
Highsaw, Mahoney memo would be that a non-resident employes
performing duties only in pne state would pa oblirated tn pay
Income tax to that state but the employer would net be allowed
to report the amount of earnings er make any withrelding from
them to the state to which the taxes are payabls:. Such an
interpretation styains common sense, A wmore reasoned
interpratation is that the language of §11504(d}, relative to
withholding and reporting, refers only to those epployees who
are lncluded within the purview of Subsection (2}, i.e., those
performing regularly assigned duties in meze than one atate,
Thus, the provision that information returns and oher reports
only be submitted to the state of residence does Lot apply to
an employee who performs ragulacly assigned duties in a single
state.

I am sorry that we are nokt akle to give yon tha answsr you are
seeking. However, as you can ses, we had cerefully reviewed
this matter et the time this ntatute was ehacted and we now
have revizited it once again. - Under rhe law, our fallure to
properly withheld and report 3tate income taxas could subject
ouyr company to penaltie=s, intersst and in some situations,
payment of the tax itsslf.

As indieated, it is our view that Metro-North’s present

practicea of reporting earnings infarmation to thae New York



08-30-2004

[5:D1

From- -TES  P.OI9AAI3 P39

ME. ANTHONY BOTTALICO
Fage 3
June 15, 1595

State Tax Department for non-resident employees who parform
all of their duties in New York State is in accordance with
the provisicone of both Federal and Hew York law. T am glad
that we have had the opportunity to explain cur positian ta
you.

Sinceraly yoursa,

Walter E. Zuléig, JE.

Special Counsel
(212) 140-2027

(49614 /WEZ]/BO




